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A THEORY OF THE SELECTION OF DISPUTES FOR LITIGATION

1. Introduction: The Nature of the Problem and
Some Earlier Attempted Solutions

This is a working paper setting forth a basic th?ory (and some early
empirical results) which will be developed and tested in a future, more
extensive empirical analysis now in preparation (described below). The
subject of the paper is the relationship between litigated disputes-~those
which are tried to a verdict--and settled disputes--those which are
resolved by the parties in a manner that ayoids a trial or appellate verdict,

ihe definition of the relationship between these two classes of disputes
is important for the analysis of the influence of the legal system on
behavior within the society. Virtually all of our knowledge of the legal
system derives from studies of litigated cases and, in particular, of
appellate cases. Appellate cases, of course, provide the most direct view
of doctrinal developments in the law, Very few legal scholars today, how-
ever, are content to study doctrinal developments alone without regard to
the broader influence of legal rules on social life. And the outlook pro-
vided by appellate cases of the influence of legal rules on behavior is very
obscure.

If all disputes which occurred in the society, or even a random sample

of these disputes, were tried to judgrent and then appealed, one would have



a picture of the range of behavior governed by 1egal>ru1es. One, then, could
study trial and appellate cases to determine how different legal rules, or
changes in legal rules, influence behavior. It is well-knmown, however, that
a very small fraction of disputes comes to trial and an even smaller fraction
of fhese disputes is appealed. H. Laurence Ross in a study of insurance com-
pany claim files reports that, of his sample, 4.2 percent of claims ultimately
reached trial and only .2 percent of claims were appealad.l Alfred Conrad,
et al., in a wmore comprehensive study of all police automobile accident
reports found that .5 percent of accident victims pressed their claims to
trial and only .09 percent of victlims appealed trial verdicts.2 It is very
difficult to infer specific characteristics from observations of .2 percent
or less of a population, especially where there is no reason to believe
that the observations (the disputes 8010Ct§§ for litigation) were selected
randoly,

Some legal scholars have expressed concern about the peculiar sample
of cases that reach trial and appeal, but none has developed an accepted
means of adjusting analysis in response to the problem, Karl Llewellyn,
for example, regarded litigated cases as "pathological”: bearing the same
relation to the broader set of disputes "as does homicidal mania or sleep-

ing sickness, to our normal life."3

Llewellyn attempted to obtain greater
representativeness in his studies of appellate decisions by disregarding
leading decisions and sampling in a manner that approaches randomness.
Llewellyn studied "the cases in sequence as they stand in the reports" (that
is, for exawple, the first 194 pages of New York reports from 1842)4 or

decisions rendered by a court on a "single opinion-day" (that is, for

example, the decisions of the Pennsylvania Supreme Court of March 20, 1964).5



These decisions represented to Llewellyn "the mine-run stuff as it comes
unselected from the m:lne."6 More recently, Professor Whitford in a study
of the impact of the strict liability standard on aufomobile m@nufacturers
and consumers, disregarded leading cases and studied all reported decisions
in the period 1960-67 in which auto defects were involved (including cases
where the issues were procedural).68 Whitford, however, despaired of the
representativeness of even a census of decisions,7 and turned to interviews
with consumers, dealer and manufacturer employees and attorneys involved in
auto 11tigation.8 |

Most legal scholars, however, either ignore the problem of the repre-
sentativeness of appellate decisions or presume representativeness. The
most common presumption is that the facts of disputes that reach trial or,
more commonly, appeal, resemble the facts of disputes that are settled.
Professor Posner, for example, infers the efficiency of 19th century negli-
gence law from the observation that there were no cases within his large
appellate sample in which parties with a contréctual relationship agreed to
a standard of liability different from the legal standard.9 Professor
Posner's conclusion requires the presumption that there are no cases involv-
ing alternative liability standards which were setiled prior to appeal.lo
As another example, in a separate paper, one of us concluded that case-
law interpreting the Uniform Commercial Code is consistent with an efficiency
standard from the observation that the rate of plaiatiff's victories on
appeal is higher in cases where it was relatively more difficult for plain-
tiffs to discover product defects.u Similarly, it is very common for

legal scholars to infer the predilection of judges or juries towards plain-

tiffs or defendants by observing the rate of plaintiff verdicts.12 As ve



shall see, however, the proportion of plaintiff victories will be invariant,

over a wide range, to the substgntive standard of law as well ai to the pre-

dispositions of judges and juries, so that these’infe;ences too.cannot be sup-
ported.

This paper preseants a model of the litigition process which attempts
to relate the substantive standard of decision of a legal dispute with the
likelihood that the dispute will go to trial and the eventual outcome of the
trial. The most important theoretical assumption of the model is that poten-
tial litigants form rational estimates of the likely decision at trial employ-.
ing all available information relating to the outcome, including, most sig-
nificantly, information relating to the standard of decision such as appli-
cable legal precedant or judicial orvjury bias. From this basic proposi-
tion, the model implies that the likelihood of success in litigation of plain-
tiffs and defendants will be, generally, invariaﬁt to the standard of deci-
sion 1tse1f.13 Furthermore, from general assumptions about the distribu-
tion of asymmetric informationm, it will be shoﬁn that, again regardless of
the legal standard, plaintiffs are likely to be successful at trial approxi-
mately 50 percent.of the time. Thus, plaintiff victories will tend toward
50 percent whether the legal standard is strict liability or negligence,
whether judges or juries are hostile or sympathetic. Part II of the paper
presents the model and derives the 50 percent implication, Part 111 pre-
sents some evidence of trial verdicts in various coatexts which tests the
implicotion.

Part IV of the paper relaxes some assumptions of the basic model., The
most important consideration of Part IV is the set cf cases in which the

stakes of the case are different for the parties, such as where a single
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driver sues an insurance company whose future practices will be implicated
by the decision. Part IV shows how the rate of plaintiff victories will
differ as the relative stakes of the parties differ. " part V then presents
data testing these further implications. Finally, Part VI returus to the
central subject of the paper and attempts to show how the basic model of
litigation can be employed to describe the relationship between litigated

and settled disputes.



1I. The Basic Model

A, Some Preliminary Definitions

We define a "dispute" as any occasion in which a plaintiff asserts a
claim of injury against a defendant.lb A dispute may be resolved either by
a verdict after trial or by a settlement at any time prior to a verdict,
Thus, in this terminology, a dispute is "litigated" only if a verdict is
rendered; all terminations of the dispute short of a verdict are regarded

nl5 All trial verdicts constitute the relevant set of dis-

as "settlements.
- putes for appeal. The decision of the parties to press an initial dispute
to a trial verdict, however, is otherwise iﬂaistinguishable in theory fron
the decision to press a trial verdict to an appellate decision,

I1f the verdict is announced in favor of the'plaintiff, the defeﬂdant
(wvho receives a "guilty" verdict) is made to pay an amount called the judg-
ment. We initially assume that the plaintiff receives the judgment in
entirety (the assumption is relaxed later). In addition, at this point, we
ignore any other gains to the plaintiff or losses to the defendant from the
verdict besides the judgment. If, on the other hand, the defendant prevails
at trial (a verdict of "not guilty"), he pays nothing to the plaintiff.

1f both parties possess identical information, the expected judgment

levied against the defendant will equal the expected judgment garnered by

the plaintiff. If parties must pay litigation costs,16 however, they both



can be made better off by settling the dispute. Finally, we assume that the
distribution of initial disputes is given and that the parties engage in the
litigation process in a non-strategic way. By non-strategic, we mean that
the parties act as if their actions have no effect on current or future
actions ¢f the other party. The model, then,.nay be best viewed aé a one-

period model of competitive dispute resolution.

B. The Process of Decision at Trial gg_Agpeal

An important objective of the paper is to determine how the standard of
décision at trial or appeal influences the decision to litigate a dispute.
For this purpose, we will prasume that coherent standards exist for resolv-
ing disputes, and that judges or juries will apply some specific standard
consistently in disputes of one type or another. It is not necessary to
assume any particular basis for decision standards; that is, a standard may
be based on precedent or, say, the personal bias (for example, racial pre-
judice) of a judge or jury. Every decision standard, however, must relate
in some way to the circumstances of the disputes to which the standard is
applied. Thus, tha trial or appellate verdict can be described as,

(1) G = G(X), where G = 0, if the verdict is for the plaintiff

(guilty), and
G = 1, if the verdict is for the defendant
(oot guilty), '
where X is the vector of circumstaaces or characteristics of a particular
type of dispute and G(X) is the function that summarizes the application
of the standard by the judge or jury to the set of characteristics, Again,

it is not necessary to assume that the function G(X) is constant across
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judges or juries, or is independent of factors such as the individual quali-
ties of the parties or of the judge or jury.

To elaborate our assumption of the consistent application of the deci-
sion standard, let us array a set of disputes according to a scalar measure
Y that describes the relationship between the relevant characteristics of
the dispute and the decision standard, Figure 1 presents a distribution of
litigated disputes according to this scalar measure. Thus, Y = H(X), where
X refers to specific facts or characteristics of disputes and H(X) represents
the interpretation function of these facts in relation to the particular
decision standard. The distribution of disputes is divided into two parts
at some particular value, Y*, The shaded part, to the left of Y*, consists
of disputes in which a verdict for the plaintiff (guilty) is returned; the
unshaded part, to the right of Y*, consists of disputes in which a defendant

verdict (not guilty) is returned. That is, G= 0 1f Y -<_Y*, and G = 1 if

Y > Y%,

FIGURE 1
Distribution of Litigated Disputes
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The measure Y, thus, can be interpreted as representing the propensity
of a plaintiff verdict, and Y* as the value of the set of relevant charac-
teristics of the disputes just sufficient to lead a judge or jury to render
a decision for the plaintiff. Figure 1 shows the distribution of the pro-
pensity of a plaintiff verdict across the set of disputes given the values
of the relevant characteristics within the set and the interpretation func-
tion H(X). If Y is assumed to be a linear function of the relevant charac-
teristics of disputes, then we can vrite Y = H(X) = BL * X. Each element
of the BL vector is the weight or load placed upon each relevant characteris-
tic by the interpretation function. Therefore, each coefficient incorpora-
ted within B, indicates the marginal effect of each of the corresponding

L
characteristics on the propemsity of a plaintiff verdict.

C. The Formation of the Parties' Eggéétations

We assume that each party to a particular dispute forms an estimate of
Y, the propensity of a plaintiff verdict according to a linear specifica-
tion such as that above. We assume that no party can determine with cer-
tainty whether the plaintiff or defendant will prevail, First, some of the
facts or circumstances of the case may not be available to one or another
of the parties, or may be developed in a different manner at trail, 1In
addition, the parties may not be able to appreciate fully how the dec;sion
standard will be applied to the dispute. Thus, the coefficients of the BL
vector are not likely to be calculable with precision. The value of each
coefficient of the vector (correspénding to specific characteristics of the
dispute) will be estimated by the parties based upon.evidence of past deci-

sions., But each party may evaluate the similarities between past and cur-
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rent disputes differently. Thus, in general, each party's estimate of the
propensity of a plaintiff verdict is likely to differ both from'the estimate
of the opposing party and from the true Y value of the dispute, Each pafty,
therefore, will form an estimate of Y with the understanding that there is
likely to be error attending the estimate.

These assumptions are described in Figure 2., Figure 2 represents the
estimate of one of the parties (here, the defendant) of the relationship
between his dispute and the decision standard. Yd indicates the mean value
of the defendant's estimate of Y. The distribution around Yd reflects the
defendant's error in predicting Y for the dispute and, thus, his uncertainty
as to the value of the true Y. For ease of exposition, we assume that Y*,
the value just sufficient for a plaintiff verdict, is zero. (The problem
is clearly invariant to such a qormalizatigp. It merely shifts the density
of Y* until Y* = 0.) The shaded area in Figure 2 represents that portion
of the distribution of the defendant's estimate of Y that corresponds to
the chance of a plaintiff verdict (Y £ Y*). In Figure 2, although Yd>Y*,
that is, although the defendant's best estimate is that he, oot the plain-
tiff, will prevail, the probability that the true Y of the dispute will be
less than Y* corresponds to the probability that the defendant's error in
estimating Y is sufficiently large that the true ¥ € Y* (zero). Thus, the
defendant's expectatibn of a verdict against him is represented by the shaded
area of the distribution to the left of Y*. The probability of a plaintiff
verdict (Pd for the defendant and PP for the plaintiff) is represented by
the ratio of the area shaded (Y €Y*) to the cumulative distribution. Of
cgurse, a distribution similar in nature could be described for the plain-

tiff's expectation of the verdict,
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FIGURE 2

Defendant's Estimate of Probability of Plaintiff Verdict
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For the model, we assume that

A
(2a) Y =Y+e€_ ~ and
P P

A
(2v) YD =Y 4 €4

thre ep and €4 2re independent random variables with zero expectation.

!
By this fbrmulation, we presume that each party forms an independent,

unbiased estimate of Y. We may rewrite these statements such that,

(3a) P, = - a
g = P(¥<0) P(ed>Yd)
(3b) ‘ P = P(Y(O = P o
P ) (€p>Yp) .
Hence,
(4a) -1 - )
Pg = 1 - Fy(¥)

(4b) P =131 - &
p=1-F @)
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where Fd and Fp are the cumulative distribution functions of ed and ep

respectively. .

C. Settlement Negotiation between the Parties

We shall adopt a very simple formulation of the economic model of liti-
gation and settlement.18 According to this model, litigation occurs where
the parties fail to negotiate a settlement. The plaintiff's minimum settle-
ment demand (ask) and the defendant's maximum settlement offer may be repre-

sented as follows:

5a) A=P °*J-C +8S nd
(5a) P P p:a

(5b) 0= Py " J+Cy=5y,

vhere J is the expected judgment'snould a pfaintiff (guilty) verdict be
returned (we assume J to be fixed and known for an individual dispute);
Cp and Cd are the respectiQe litigation costs;19 and Sp and Sd are the
respective settlement costs.

A sufficient condition for litigation is that the plaintiff's minimum

demand (A) exceed the defendant's maximum offer (0) which may be rewritten

from equations (5a) and {5b) as

6) P, - Pd>%-_§_

where C = Cd 4 Cp and S = Sd + Sp. From this formulation it is clear that
the allocation of court costs and settlement costs between the parties will
not affect the probability of litigation. Furthermore, because court costs,

as a general matter, are higher than settlement costs, E§§- will be greater
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than zero.zo 1f, however, E§§ is greater than 1 (that is, 1f the difference

petween litigation and settlement costs is greater than the expected judgment),

the dispute will never be litigated because Pp - Pd can never exceed 1. We

let D = 9—3—5- and adopt the (reasonable) assumption that 0 <D <1 in what follows.
1f both parties can predict Y with equal precision (that is, equal errcr

?

variance), although subject to independent errors, then - = _d

’ g 3 P ’ P, - Py rd(o)-pp(ag)
wihere the F's are the standardized cumulative distributions of the two

errors. This is to say that the difference between the plaintiff's and
4efendant's estimates of the likelihood of a plaintiff victory relates to

the difference between the error terms of their estimates of Yo If € and €

d
bave the same density then
¥
d
¢)) G
P= P .ffp_ £(z)dz
(o ) €4 €
where F(z) 1s the standardized densiry of 3‘3‘52. Graphically, this

corresponds to the shaded region in Figure 3. The shaded area represents
the difference between the parties' estimates of the propensity of a plain-
tiff verdict. The propensity consists, according to the defendant, of the
entire area under the distribution to the left of Q;; and, according to the
plaintiff, of the (unshaded) area to the left of Qp. The difference between

A A
these estimates, then,is the area shaded. Substituting for Yp and Yd and

replacing ed 52. by the standardized variables Zd and 2 yieids,
-— and P
o o
(8) I+z,
Py = Py = ];f £(2) dz
o*?
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FIGURE 3
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Therefore, the probability that a given dispute will go to court is equal to
the probability that this integral is greater than D = (C=S)/J. 1f £(z) 1s
symmetric then Zp, -ZP' Zd and -Zd will be identically distributed. This

coupled with the fact that

I;b £(z)dz = f; £(2)dz

for a symmetric distribution yields that the probability that a dispute will
go to court given Y = a is the same as the probability of a dispute going to
court when Y --a.zl In fact, any error structure which yields this symmetry
in Y will lead to the following results. Intuitively, this is saying that
disputes that are equally close to the decision rule--regardless of which
side of the decision rule ({i.e., plaintiff's or defendant's) they are on--
are equally prone to measurement errors sufficient to generate litigatiom.
The distribution of litigateh disputes.;s proportional to the product
of the distribution of the population of disputes and the probability of
litigation for each Y. Note that the probability that {Pp - Py > D}
is less than the probability that {Pp > D} and the probability that
{Pd <1 -D} since both of these must be true for the first condition to
hold. But for Y/o far from ;eto,one of these probabilities is very small,

That is, where Y large (far from the decision rule) and positive, P(Pp > D)

is very small., When Y is large, YP will generally be large and Pp will

be small. (Very little of the density will lie to the left of the
decision rule.) Similarly, in disputes in which Y is large and negative,
?(Pd<1'D) is small, and the probability that a case will go to court is
very small, Put more sirply, the greater the ¢istance that the true Y lies
from the decision standard, the lower the difference between the parties'

probability estimates of a plaintiff verdict is likely to be, On the other
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hand, where Y 1ies close to the decision standard, it i{s more likely that
the estimates of the parties of the outcome will differ aund that iitigation
will occur.

Figures 4(a) and 4(b) {1lustrate the point. In the figures, the error
of the parties in estimating Y is equivalent. The figures differ, however,
in the distance batwzen the true Y of the dispute (the true probability of
a plaintiff victory) and the decision standard, y*, 1In Figure 4(a), the
true Y lies far from the decision rule; and in Figure 4(b), the true Y is
very close to the decision rule. The difference in the probability esti-
mates of the parties of a plaintiff victory 1is represented by the relative
area of the probability distribution of each party to the left of the deci-
sion rule. In Figure 4(a), where the true Y is far from the decision rule,
the differen.e in the probability estimateg_of the parties is small, Im
Figure 4(b), however, where the true Y of the dispute lies close to the deci-
sion rule, the difference between the parties' probability estimates is much

larger. Thus, the likelihood that the parties will litigate rather than

.
.

settle the case 1is much larger.

FIGURE 4 (a)

FIGURE 4 (b)
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By applying Cheby-Chevs fnequality to P(P;>D)  and P(?p<1-D) it can
be shown mathematically that under our assumptions P(Pp-Pd>D) -0 as
{Yl + 4o or, equivalently, {since Pp and Pd depend only oun Y/o and not on
Y alone)JP(Pp-Pd>D) +0as 0~+0 for all Y # 0. Hence the vast majority
of disputes that are litigated will lie "close“ to the decision rule as
Figures 4(a) and 4(b) imply. (How close depends on 0.)

1f the distribution of Y is continuous at zero, the distribution of
litigated cases will be approximately symmetric and approximately 50% of
the cases will be on each side of the decision rule, yielding at 1itigation
a proportion of defendant victories and heﬂce plaintiff victories that
approaches .5. For example, in Figure 5, if all the cases between 2 and a'
wvere litigated, thnere would be many more defendant victories than plaintiff
victories; whereas if only those cases betwsgn d and d' were litigated, the
observed frequency of plaintiff verdicts would be much closer to .5. In
fact, if Figure 5 corresponded to a normal density with mean and standard
deviation 1 and (a,a'), (b,b"), (c,c') and (d,d') corresponded to intervals
of length 3, 2, .3, and .2 respectively, then the corresponding probabili-~

ties of plaintiff verdicts would be .22, .29, .33, and .47.

FIGURE 5

- .

a b ¢ d ~d'c' b’
!*
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It is important to note that the observed frequency of victories for
plaintiffs in litigated cases does not, in general,zz depend on the substan-
tive content of the decision rule (in terms of Figure 5, the location of the
decision rule relative to the set of all potentially litigible disputes),
That is, whether the decision rule makes recovery by a plaintiff difficult
or automwatic, there will be a tendency for plaintiffs to prevail at litiga-
tion, in general, about 50 percent of the time. In Figure 5, for example,
if all of the disputes represented by the distribution were litigated, plain-
tiffs would win less than 20 percent. As the Figure illustrates, however, '
the process of negotiating a settlement reduces the number of disputes that
actually reach the courts. Disputes of which the true Y is far from the
decision rule tend to be settled rather than litigated. Thus, the more criti-
cal determinant of litigation and of tha fate of success of one Party or
another is the error of the parties in predicting Y. This formulation also
suggests that as litigation proceeds over time and as more information about
the decision function G(X) is made available to parties, there will occur a
convergence toward 50 perceat plaintiff victories. That is, as more infor-
mation is collected, the error terms of the parties' estimates of Y dimin~-
ish (for example, from the interval a, a' to b, b' in Figure 5). As a con-
sequence, the rate of disputes litigated to a verdict declines and the pro-
portion of victories for plaintiffs approaches 50 perceat.

Put simply, the requirements for the probability of victory to be
close to .5 are that the error variance in predicting Y be small and approxi-
mately equal for the two parties. This condition 1is likely to be met if the
plaintiff and defendant possess information that is on average of equal pre=

cision, and if tne application of legal standards, oa the whole, is ccoherent



18

and predictable. The intuition can be made more precise in the following

proposition:

—— o~

R
PROPOSITIM! 1: If both the defendant and plaintiff predict Y as Yp =Y +'cp
A
andYy = Y4 + € vwhaere €4 and Cp are identically, independently, and sym-
2
metrically distributed with mean zero and finite variance €5 and the dispute
distribution nas a well defined limit at zero which does not equal zero, then
2
in the limit as °u + 0 the proportion of litigated cas2s approaches zero

and the observed frequzncy of plaintiff victories approaches 1/2.23

D. A Refinement of ths Theory's Implications

As we have shown, the tendency of the rate of success at litigation to
approach 50 parcent is essentially independent of the position of the deci-
sion rule relative to the distribution of all poteatially litigible disputes.
The shape of the underlying distribution of disputes, however, can affect the
proportion of victories at litigation and the speed of convergence toward 50
perceat in a more specific way. According to the model, given some error
in the parties' estimates of Y, an interval will exist around the decision
rule consisting of the set of litigated disputes (see Figure 5). The range
of the interval, of course, will be defined by the parties' errors in pre-
dicting Y. The probability of success at litigation, however, is defined
by the area of the interval lying on each side of the decision rule (again,

see the various interval estimates at Figure 5). The exact value of this

probability depends upoa the ratio of the areas on the opposite sides of the
decision rule., The probability of victory at litigation will equal exactly

.5 only when tha2se areas are symmetric.
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Figure 6 illustrates how the position of the decision rule at the dis-
tribution of underlying disputes affects the rate of success and éhe speed
of convergence to 5. The {nterval-a, a is determined by the errors of the
parties' estimates of Y and describes the disputes that will be litigated.
Area 1 represents those disputes in which the plaintiff will prevail (Y:&}*);
Area 1I, those in which the defendant will prevail. K(0) is the height of
the distribution and K'(0), the slope (which for convenience we approximate
as constant over the interval). The ratio of plaintiff to defendant vic-
tories at 1itigation 1is determined by the ratios of Areas I and 1I. In
Figure 6, Area 1 = 2 * R -1/2a° K'(0)a, and Area 11 = a * K(0) +
1/2a ° K'(0)a. The ratio of Area 11 to Area I converges to 1 (and thus to

50 percent victories) as

ir _ 3 * K(0) + 1/2a ° K'tO)a
(9) 1 a ° K@) - 1/2a TK'(0)a
K(0) a8
(10) - X' (0) + 2 , converges to 1.
K(0 _ a
K' (0) 2
FIGURE 6
/
////////r”' 67—-K'(0) " a
e
K(0)
I 11
-a 0
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It may be readily observed with respect to equation (10) that for a
given a, the greater the height of the distribution (K(0)) relative to the
slope (K'(0)), the closer this ratio will be to 1 and the closer the propor-
tion of plaintiff victories will be to .5, Put another way, as K(0)/K'(0)
increases, the slope will appear relatively flatter for a given height. As
a consequence, the ratio of victories will approach 1 without a reduction
in the interval g_which derives from the error of the parties' estimates.
0f course, as shown before, as g_diminishes, regardless of the height or
slope, equation (10) will approach 1.

Thus, the position of the decision standard relative to the distribu-
tion of disputes will have some affect on the rate of victories at litiga-
tion. But the effect will not be that assumed by most legal scholars. It
is commonly concluded, for example, that a legal standard or, say, a par-
ticvlar judge or jury is relatively more favorable to plaintiffs than defen~
dants if the proportion of plaintiff verdicts under the standard or by the
judge 1s relatively greater.za This conclusion, however, cannot be sup-
ported. The proportion of victories for a party under a decision standard
will be determined by the shape of the distribution of disputes at the
error interval and the ratio between the height and slope of the distribu-

tion.

E. The Model Illustrated

Finally, we report simulations of the model that {l1lustrate its selec-
tion and convergence propaerties. Table I presents simulations conducted
with a normal distribution for Y, Cp and Ed' In each set, we progres=

sively diminish the parties' error in estimating Y from a standard devia-
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tion of 1 to .5, .25 and .1 (see row 4)., The three sets of simulations dif-
fer in the expected value of Y, E(Y), the position of the decision rule with
respact to the distribution of disputes. The simulations in Set 1 (columns
1=4) assume a decision standard at 0, the median of the distribution; in
Set 2 (colums 5-8), at a standard deviation of .5 (at this standard, plain-
tiffs would win 27-23 percent of the time if every dispute were litigated);
and in Set 3 (columns 9-12), at a standard deviation of .3 (at this standard,
plaintiffs would win 35-37 percent of the time if every dispute were liti-
gated).

Row 10 shows the convergence toward 50 percent victories at litigation.
In Set 2, for example, the proportion of plaintiff victories in the under-
lying population of disputes is roughly 27.5 percent. As the error of the
parties' estimates of Y diminishes from a standard deviation of 1 to .25
(columns 5 and 7), the proportion of plaigziff victories at litigation
increases from 33 to 49 percent. A comparison of rows 10 and 11 for each
set indicates the relationship between the proportion of disputes that are
pressed to a verdict and the proportion of plaintiff victories. At the
point (roughly) that no more than 6 percent of disputes are litig;ted, the
proportion of plaintiff and defendant victories is about equal, no matter
what the initial position of the decision standard. (Compare in row 10,
the entries in columas 3, 7, and 11.) The greatest deviation from the 50
percent prediction occurs where E(Y) is .5 and the standard deviation of
the parties' estimates is 1. Under these conditioms, plaintiffs prevail
at litigation only 33 percent of the time, But 20,4 percent of disputes are
litigated, a p-oportion far higher than the rate of typical civil and

crimjnal litigation.?’
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In each of the three sets of Table I, we assume & normal distribution
of disputes'(is there a more attractive alternative?). We may illustrate
our analysis of the influence of the shape of the distribution on the pro~
portion of plaintiff victories at litigation, however, by changing the
assumption, Where the distribution of disputes is uniform (that is, flat
over the entire range of the distribution), convergence to plaintiff ver-
dicts of 50 percent is more rapid. For example, we conducted simulations
with a uniform distribution of range 5 and with the decision standard set
so that if all disputes were litigated, plaintiffs would win only 20 per-
cent of the time. Under these conditions, where the standard deviation of
the parties' error in estimation is 1, .5, .25, and .1, the proportion of
plaintiff victories at litigation is 42, 46, 53 and 52 percent, respectively.
In these simulations, the proportion of plaintiff victories in the under-
lying population of disputes is lower than in Sets 2 and 3 of Table 1 (.2
compared to .27 (Set 2) and .35 (Set 3)). Yet the relative flatness of the

uniform to the normal distribution leads to a much more rapid convergence

to the 50 percent range.



III. Ag_Empirical Examination of the Theory

This section presents some initial evidence bearing on the implication
of the basic model that the proportion of plaintiff verdicts in litigated

cases will approach .5, regardless of the standard of decision.

A. Civil Jury Verdicts, 1961-79, by Subject

Table II reports the proportion of verdicts for plaintiffs in all cases
tried to juries over a 19-year period, 1961-79, in the civil courts of Cook
County, Illinois. The cases are arrayed in rows according to the nature of
the incident giving rise to the dispute: ~traffic collisions (row 1), auto-
pedestrian collisions (row 2), jobsite injuries (row 5), etc. Although there
are many more categories of cases, we report those traffic and non-traffic
catagories generating the greatest volume of verdicts for the period. The
Table displays the results for each of six years chosen randomly, as well
as totals for the 19-year period (column 7). The numerals in parentheses
under each proportion show the total number of litigated cases for the
category.z6

One would imagine that each of the different legal subject catégories
describes a different distribution of disputes. Furthermore, it is not implaus

ble that the decision standards of the various categories of disputes are loc:

24
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ted in different positions relative to the respective underlying distribu-
tions of disputes. Certainly, the decision standards of various of the cate-
gories are different in substance. For example, in Illinois, the liability
standard for automobile collisions (row 1) is ordinary negligence; for
injuries to passengers of common carriers (row 3) is “the highest degree of
care";27 and for injuries from product defects (row 8) is ordinary negli-
gence prior to 1965, and strict liability from 1965--79.28

That decision standards are different in substance, however, does not
establish that their positions relative to the underlying distributions of
disputes are different. The relationship between the types of disputes
that occur and a decision standard is likely to be determined most signifi-
cantly by the costs to the parties of avoiding disputes (i.e., preventing
the manufacture of defective products), Again, although no a priori conclu-
sion may be drawn, it would seem the most remote coincidence for any two of
the aistributions of these categoriés of disputes to be closely similar,

One may more confidently presume a difference between decision standards and
the distribution of disputes where a legal standard is shifted within a
given category, such as the shift in Ill1inois in 1965 from negligence to
strict liability for product defect cases. (Product defect cases them=
selves, however, are analyzed more carefully, infra, Part v.)

The results of Table II seem generally consistent with the hypothesis.
The subject category with the largest number of litigated cases (auto col-
lisions, row 1), provides strong support. In the six randomly selected
years, the proportion of plaintiff verdicts in auto collision cases devia-
ted no more than fivae percent from the .50 prediction.29 Except for Dram-
shop Act cases, the proportions of plaintiff verdicts in the other subject

categories are more varied, Some of tha variation, however, may reflect



*SUPLONEE JO WuuBuwy Livave oo

*333augerd 203 Z/1 s pajunod

219 632FPIeA PIROOTPERQ

©° *61=1961 °*39330dayY IITPIA £ang A3uno) 100D °*3IVFPUL WO} POATIW] :993nCS
o~
(96211 (zL6) (v%6) (6%11) (1601) (989) (9%%) »T930L
ﬁ.ﬁas ) 1Ly 99y (331 1°0y L°9Y y'gy -®3ys0dwod (TV)
“(0199) (66€) (198) o (€zd) ) oD woiiivar
s 8y 919 1AdL v 8y 1°2y 6y v'6y uoN w3l (11)
J ' (866°11) (€L9) (£89) (zet) (890) (69%) (Y8€) ¥91339a1
. B AL rAd L] 6°SY 1"y 2°6% gLy 0'sY 18301 (01)
(e (98) (D) (69) (s w0 (5)  sazor-sng
. 0°6S 79 ot s L9 1 oL ‘s3deaauod (6)
(169) (1) (ce) (1)) (92) (z2) (11) £3¥719971
0° Lt 113 € <t 14 o7 {3 3onpoxd (8)
{9s¢) (y1) (61) 6) s (L7) v (81)
0°0¢ 0s iy ¥y ' 9y i1 6c  dousmeaqg (I)
919 (s2) (91) (s?) (ty) (127 (1) 399235
118 9 1y 119 62 92 €8 uy s11ed (9)
(6%6) (1)) (9%) (%9) . (18) (19) (9y) 43aedoaq
- : 0°ty 8y I3 .y _ Ve 1] 9¢ uo sayanfur (§)
(5855) (1£) (1¢) (18) . %) (62) (07) s9tanfur
2°09 09 99 <9 11 0s oS 1op (%)
37339a1-00K
(968) (61) (9¢) (1£) (¢73) (19) (15)  sasyaas)
8°6Y 6€ 89 117 1€3 11 1) oommo) (£)
. (£son) (s0) (59) (£o1) (001 (zv) (tg)°  uEEn
. 0°TYy 8¢ 4 9t {3 11 6y -sopad ()
(szzv) (1)) (8Ly) (zL9) (369) (19€) (ZL7) WOTSTITOD
9°9y 1) 9y 1] 1] 6% 8y oany {1)
(s9swo 18203) B FFL 0
4 (ses®d TV303) (ses®d 1v303) (seswd (wi0}) (S96®D Te303) (sessd ¥3I02) (sesWD T*303) .
: 6L-1961 z X 3 1 3 3 :
yo3wek 1TV 8L61 1261 £L61 1961 7961 1961
1{)] 9) ©) (7 ¢ () (2) (1)

*51=1961 *STOUTTI1 ‘4A3uno) %00)

seandsyq Jo 309fans £q 939TpaeA AInf JFFIVFETL 311 1981




27

the small number of observations in each subject area. For example, in 1978
plaintiffs prevailed in 64 percent of cases involving falls in-ltreegs (row
6). In that year, however, only 25 street-fall cases were litigated. If
the decision in three cases had been differeant, plaintiffs would have won 13
cases and lost 12,

The summary of the traffic and non-traffic categories (rows 1l and 12)
resolves the problem of small numbers., While these summaries, of course,
tend to suppress differences between subject areas, we know of no alterna-
tive theories that would suggest suppression towards & .5 result.3o The sum-
maries also support the hypothesis. With the exception of non-traffic cases
in 1967, there are no observations in which the difference from .5 is greater
than 6 percent. And the totals of all traffic and non-traffic cases for the
19-year period (column 7) are very close 92 3

The 19-year subject area summaries (columm 7), however, reveal what
appear to be significant differences from .5 in some specific subject cate-
gories, in particular: product liability, 37 percent; injuries on property
(invitee, licensee cases), 42 percent; workplace injuries, 60 percent; and
contracts-business tort cases, 59 percent. We discuss some potential sources
of these differences in Part IV, These differences, however, are not clearly
related to what one would imagine to be the predisposition of juries toward
plaintiffs in these various areas, For example, one would imagine juries
to be more sympathetic to victims than manufacturers in cases involving
injuries from product defects. In fact, over 19 years victims prevail on
average only 37 percent of the time. There appears to be no greater rate
of recovery in the years folloﬁing the adoption of a strict liability stan-

dard in 1965 (see columns 3, 4, 5, and 6). We will discuss the product lia-

bility data more carefully, however, in Part V.

-
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B, Civil Jury Verdicts, 1960-79, by Court

Table II1I presents the jury verdict results from the vantage of the
court in waich the trial was conducted, It shows the proportion of plain-
tiff verdicts from 1960-79 (although some year's results were unavailable)
in the Municipal, Circuit and U,S. District Courts of Cook County, Illinois,
Although these are verdicts by juries rather than by judges, there is no
reason to believe that the proportion of success of plaintiffs will be
similar. The subject matters of the cases are different, the pool of jurors
is different and the judges directing the conduct of the trials are dif-
ferent for the respective courts.

The results of Table III also sﬁpport the hypothesis. With respect to
the Municipal Courts, in 10 of 17 years, the proportion of plaintiff ver-
dicts was within 5 percent and in 15 of 17, within 7 percent of .5, With
respect to the Circuit Courts, in which moé; jury cases are tried and the
jurisdictional limit is nigher, the results are stronger. There is no year
in which the proportion of plaintiff verdicts differs from .5 by more than
3.4 percent, Furthermore, in 12 of 17 years the proportion in the Superior
Courts differs from .5 by less than 2 parcent. There is some greater varia-
tion in the results with respect to the U.S. District Courts, although the
number of jury verdicts in any single year is quite small, The total for

the 17 reported years for the U.S. District Courts is within 4 percent of .5.

C. Verdicts by Individual Judges, 1960-30

The data presented above consist solely of verdicts by juries. It
mignt be believed that jury verdicts appear even-nanded because individual
biases are suppressed where a l2-person jury must agree on a verdict,31 or

because a lay jury is likely to deride cases in a roughly random manner.
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Table III1: Plaintiff Jury Verdicts by Court of
Disposition, Cook County, Illinois, 1961=-73,

Year Municipal Courts Circuit Courts U.S. District Courts
% (total cases) %Z (total cases) % (total cases)
1960 39.1 49,7 46,9
(184) (332) (48)
1961 43.9 43,3 2.1
(245) (324) (61)
1962 30.0 4/.2 61.8
(244) (534) (55)
1963 >1.3 53,4 63.3
(237) (639) (45)
1964 55.6 49,8 56.5
(189) (623) (61)
1965 52.3 52.7 45.1
(28%) (634) (61)
1966 49,90 48,3 56.0
(353) (736) (50) _
1967 47.9 43,5 65,3
(431) (695) (36)
1963 44,5 51.3 63.2
(420) ‘ (37) (33)
13639 46,0 . 51,2 42.9
(210) (655) (38)
1970 48,3% 49.1 48,2
(121) (612) (31)
1971 43.1 51.8 48,7
(329) (600) (338)
1972 41.4 51.5 54.5
(349) (616) (56)
1974 43,4 53.0 55.4
(329) (466) (37) .
1976 46.2 . 52.3 52.4
(198) (522) (21) .
1978 49.4 53.4 46.4
(238) (535) (56)
1979 48,7 52,6 49,1
(224) (495) (57)
TOTAL 46.8 50.5 53.4
(4569) (9575) (789)

Source: Derived from Cook County Jury Verdict Reporter, 1961-79.
NB: Deadlocked verdicts are counted as 1/2 for plaintiff.

*Suburban counties' magistrates excluded after 1969.
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This subpart examines the rate of plaintiff verdicts in cases tried without
juries, that is, in decisions rendered by judges. Of cource,'it is widely
believed that the decisions of any judge raflect the judge's individual view-
points.32 Indeed, important to the acceptance of this view by the Realists
and others was the famous empirical demonstration of Jerome Frank in Law and

the Modern Mind of significant differences betwean individual judges of the

New York City Magistrate's Courts in criminal conviction and sentencing prac-
tices.33

It is very difficult to obtain information on the decisions of indivi-~
dual judges with respect to specific legal categories. Table IV presents
results of a (small) sample of decisions by U.S. District Court judges in
negligence and contract breach cases from 1960-80, derived from Lexis. The
selection of the five individuQI judges was not entirely random. Many Dis-
trict Court decisions are rendered without a formal opinion and, although
there is some spacialization within the federal courts, it was difficult to.
find individual judges who, even over a long period, had decided (and repor-
ted) large numbers of general negligence cases. The five juiges were selec-
ted randomly from the set of U.S. District Judges who had decided more than
8 negligence cases in the period. The sample was later extended to consider
verdicts in contract-breach cases by these same judges. The five judges are
Andrew A, Caffrey (D.Mass.), Roszel C. Thomsen (D.Md.), Edward Weinfeld
(s.D.N.Y.), Joseph S. Lord, III (E.D.Pa.), and Frank A, Kaufman (D.Md.).
We have no specific historical, political, or psychological information
about any of the judges, although we imagine that there are differences

bétween them in some dimension,



Table IV: Plaintiff-Defendant Verdicts by

U.s. District Judge, 1960"800

31

Judge Negligence Cases Contract Cases
Total For For Total For For
Negl. Plaint1ff Defendant Contract Plaintiff Defendant
Caffrey 23 9 14 12 5 7
Thomsen 15 9 6 17 9 8
Weinfeld 18 10 8 8 4 4
Lord 16 8 8 7 4 3
Kaufman 8 3 5 3 2 1
Total all
judges 80 39 41 47 24 23
Source:

Lexis, Fedéral Supplement 1960-80,



32

The results of Table IV again'confirm the hypothesis. The largest dif-
ference from the .5 range appears in the negligence deciqions of Judge
Caffrey, although the difference way result from the small number of deci-
sions; a shift of 2 of Caffrey's decisions would make 11 plaintiff and 12
defendant verdicts. No other judge (nor Caffrey with respect to contract
breach cases) differed from the .5 prediction by more than omne decision.
Furthermore, the totals for the 5 judées are striking.

It might be thought that an alternative hypothesis consistent with the
findings of Table IV is that these five judges are distinguished among
judges by their exceptional fair-mindedness., It is, in fact, because of
their unusually equitable dispositions that plaintiffs and defendants
together were willing to waive juries with greater frequency before these
judges than before others on the federal bench, This hypothesis, however,
i{s identical to that of the pap;r. Accord;;g to the theory, litigation is
more likely to occur where there are relatively greater differences between
the parties' expectations of the outcome, Outcomes will be hardest to pre~-

dict in close cases before fair-minded judges, in the same way that it is

most difficult to predict the outcome of a flip of a perfectly unbiased coin,

D. Some Partial Evidence of Convergence

Finally, we present some eivdence bearing on the prediction of the
theory of convergence toward .5 as information available about the deci-
sion standard increases. Figure 7 describas the proportion of all appel-
late decisions in which disclaimers of the implied warranties werc held
ineffective under the Uniform Commercial Code from the adoption of the
Code to 1977, The Uniform Coamercial Code implies a warranty of merchant-

ability which requires all goods o meet a standard of “fair, average
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qualit:y.“:“e The Code provides, however, that a manufacturer may disclaim
this warranty (thus limiting consumers to rights and remedies offered expres-
sly in the written warranty) as long as certain technical requirements are
met.35 The Code's technical requiremeants for an effective disclaimer are
pot exacting, but many courts, hostile to disclaimers, have held them inef-
fective by increasingly stringent interpretations.36

Figure 7 illustrates—-we believe--how parties to warranty disputes

have responded to the growing awareness of judicial hostility to warranty

disclaimers. The convergence toward .5 is apparent,

Figure 7. Proportion of Decisions in Which Disclaimers of Implied
Warranties in Consumer Sale Contracts Held Ineffective
Under the Uniform Commercial Code, 1954-1977.
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Source: Uniform Commercial Code Reporting Service



IV. Extensions and Complications

Although the assumptions of the basic model are not overly restrictive,
the implications that follow from relaxing some of them may indicate the
factors that are creating the discrepancies in the plaintiff-defendant vic-
tory proportions observed above. VIn this Part we relax our assumptions that
thé judgment is fixed and knownm, and that the stakes to the parties are iden-
tical. We continue to limit discussion, however, to non-strategic behavior

of the parties.

A. Imperfectly known judoments

Where judgments are not known by the parties with certainty but must

be estimated, we may describe the respective estimates as

(113) 3 =sJ+u

P |
A
(11b) Jd =J+u,

where J is the true judgment, 3; and?d are the plaintiff's and defendant's
estimates of J, and up and vy are their corresponding measurement errors.
Error in measurement will increase the proportion of plaintiff vic-
tories because even if error variances are small, cases in which a plaintiff
faces a high probability of winning are more likely to go to court, For

example, where it is kncwn with certainty that the plaintiff will lose,

34
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the dispute will never be litigated because any disagreement over the judg-

ment is irrelevant. On the other hand, where the plaintiff is certain to

d d
When judgments are not known with certaiaty, disputes may be litigated

vis (L.e., P, = P, = 1) the dispute vill be litigated 1if 3p -3, >c-s.

for two reasons: 1) the defendant and plaintiff may differ in their esti-
mates of the probability that a guilty verdict will be returned, which as
shown in Part II, is symmetric across Y and -Y. 2) the plaintiff and
defendant may disagree on the anticipated judgment (plaintiff's estimate is
greater than the defendant's). The second set of conditions leads to asym-
metric outcomes because the effect of measurement errors is proportional to
P, and PP. This effect will be more important (more likely to lead to liti-

d
gation) for large values of Pd and Pp.

B. Different Stakes Eg_the'Parties -

Although in cases involving le;al rather than equitable remedies, the
amount the loser pays is the amount the winner gains, there are many situa-
tions in which the resolution of the dispute implicates the activities or
practices of‘one of the parties but not the other. Examples are where the
loss of a case:

1) damages the defendant's public reputation (or a victory
::::;:es a reputation, such as the John Connally bribery

2) influences future sales of the defendant (such as Ford's'
defense of the Pinto cases);

3) requires the defendant to change an existing practice at
an increase in costs, such as where a marketing technique
is held to violate the antitrust laws.37v



To consider differential stakes, we may describe the difference between the

plaintiff‘s settlement demand (ask) and the defendant's offer as

(12) A-Oe.rp-Jp-Pd-Jd+s-c,‘

The selectivity equation becomes:

(13) Pp Jp - Pd . Jd >C-S.

J+), '
. Letting J= _EE_Q and AJ = Jd - Jp, this can be rewritten as:

(14) p -p >SS+ 8

‘ p 4 3 3
_ P 4R,
where P = —25—- .

1t is clear that when AJ = 0 we have J4 = Jp = J and the selectivity
equation reduces to its form 1n_the basic Q?del. Wwhen AJ is positive, that
is, when the stakes are greater to the defendant than to the plaintiff, the
right side 1s smallest vhere'f'is small. Hence, relatively more disputes
will be litigated in which the plaintiff has a small probability of winning.
On the other hand, when &J is negative, and the stakes are greater to the
plaintiff than to the defendant, the right side of the gelectivity equation
{s smallest where P is large (1.e.» close to 1). Hence, more disputes will

be litigated in which the plaintiff has a high probability of winning.

The implications of the analysis are that where the stakes are greater

for the defendant than the plaintiff, fewer disputes will be litigated in
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general (becausz the right term of equation 14 is positive), More impor-
tantly, however, of the disputes that are litigated, more are likely to be
decided in favor of the defendant. On the other hand, where the stakes

are greater for the plaintiff than the defendant, the opposite conseguen-
ces will follow: more disputes will be litigated and more are likely to be
decided in favor of the plaintiff.

We present in Table V Momte Carlo simulations illustrating the impor-
tance of differential stakes to the parties with respect to the rate of
litigation and the frequency of plaintiff verdicts. The simulations were
conducted with litigation costs of 15, Y at 0 (the median of the normal
distribution), a standard deviation of the distribution of 1, and a standard
deviation of both parties' estimates of .5.

The simulations illustrat? extraordigary changes in outcomes as dif-
ferences in the stakes to the parties are shifted. Column 2 shows that
where the stakes are heavily weighted in favor of the defendant, only 3.9
percent of disputes are litigated of which plaintiff s win 30 percent., If
all disputes had been litigated, or if the stakes to the parties had been
equal (see Set 1, Table I, supra), plaintiffs would have won 50 percent.
Colucn 3, however, presents results where the stakes are weignted oppositely
in favor of the plaintiff. Now 68 percent of disputes are litigated of
which plaintiffs win 67.6 percent. Of course, it should be noted that for
illustrative purposes, we have exaggerated the difference in stakes between
the parties. It is not the normal case in which one party stands to gain
or lose four times tha amount of his opponent, Furtharmore, for these simu-
iations, the litigation cost assumption is vnrealistically low (at .08 or

.1 compared to .3 for thne simulatioas reported in Table I). It is this
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Table V: Simulations with Differential Stakes, Normal Distribution,

Assumpt ions () (2) (3) )
A
Jp 50 50 200 100
A
Jd 100 200 50 50
Results
() N 4000 4000 4300 4000
(2) # of Victories
in Population* 2030 2008 1963 1953
(3) # of Cases
Litigated 244 156 2720 2204
(4) # of Victories
in Court 82 48 1840 1658

(5) % Litigated 6.1 3.917 63 55.1

(6) % Victories
in Population 50,8 50,2 49 48,8

(7) % Victories
in Court 33.6 30.8 67.6 75.3

%A1l victories refer to plaintiffs,

assumption that generated the unrealistically high rates of litigation

where the stakes to the plaintiff were higher.



V., Some Exceptions Considered

This Part briefly reviews evidence relating to the prediction of
greater plaintiff and aefendant verdicts as the stakes to the parties

differ.

A. Product Liability Cases, 1959-75

Table II showed tiaat in litigated disputes involving injuries from
product defects, plaintiffs systematically lost more often than they won.
Table VI again reviews recoveries in product liability cases in jury ver-
dicts rendered in the courts of- Cook County, Illinois betweea 1959-75., We
have studied the reports of these cases more carefully and have uncovered
many more product liability cases tnan indicated in the sources of Table II.

There again is evidence of a systematic difference in the rate of
plaintiffs’ recoveries from the .5 prediction of the basic model (although
a less substantial difference than reported earlier). The yearly data also
confirn that the shift in the standard of liability in 1965 from negligence
to strict liability had 1ittle effect on the rate of recovery, Of cases
decided under the negligence standard, plaintiffs won 42,6 percent; under
the strict liability standard, 41.5 percent. These figures again confirm
the implication of the invariance of the rate of recovery to the decislon
rule., Because of the substantial trial queue in Illinois, however, we may

test the hypothesis more carefully, There were many cases filed when the
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Table VI: Plaintiff Verdicts in Product

pefect Cases, Cook County, Illinois, 1959-75.

Year Proportion Total
Victory Cases
4
1959 38 13
1960 50 32
1961 39 51
1962 56 39
1§63 40 52
1964 37 54
1965 40 58
1966 L4l ) 58 .
1967 42 43
1968 41 : 46
1969 33 48
1970 42 31
1971 26 34
1972 48 : 56
1973 43 47
1974 40 63
1975 52 56
TOTAL 1959-75 731 41.9

Source: Cook County Jury Verdict Reporter, 1959-75.
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standard of liability was negligence but tried when the standard was strict
1iability. Of these cases, plaintiffs won 40.78 percent. There appears to
have been a very rapid convergence of the parties’ estimates of recovery,
How might we explain the systematic deviation from 50 percent recover-
fes? Although we have no data on which to base a judgment, it is not
implausible that the stakes in product liability actions are greater, in
general, to manufacturer-defendants than to victim-plaintiffs. A product-lia-
bility judgment, of course, may lead to an appeal gstablishing an adverse
precedent. A trial court judgment may serve to support an estoppel. An
adverse judgment might inform other injured parties that a case is worth
bringing or increase their estimates of success and thus their settlement
demands. Further, it is often alleged that firms such as insurance compan-~
ies which deal over time with 2 substantia%_number of claimants invest to
establish and preserve a reputation for tough bargaining to reduce further
settlement demands. These are suppositions. The evidence does seem to
suggest, however,.that the determinant of the rate of success at trial is
structural in nature, invariant over time and over changes in the standard

of liability.

B. Resale Price Maintenance Actions, 1936-75

This subpart discusses cases in which we wouid expect the stakes to be
higher to the plaintiff than to the defendant. Table VII presents the out-
comes of all reported private actions seeking to enforce resale price main-
tenance agreements from 1934-75, the period during which such agreements
were exempt from tne antitrust laws. Typically, these actions were brought
by manufacturers against retailers who had violated agreements by selling

at a price below that established by the manufacturer, They are all equit-



TABLE VII: Resale Price Maintenance Private Actions, 1934-75.

Period Injunction Granted Contempt Order
% (total cases) 2 (total cases)
1934-40 71.4
(28)
194145 52,6
(19)
1946=50 68.5
(92)
1951=55 52.3 75.0
(193) (8)
(238) (41)
1961=65 53.8 78.9
(143) (19)
1966-70 60.6 - 100.0
(71) (12)
1971-75 63.5 84,2
(63) ' (19)
TOTAL 60.2 72.9
(425) (70)

Source: Derived from CCH Trade Cases 1934-75,
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able actions seeking injunctions prohibiting further violations and, in the
case of second offenders, contempt orders for violations of injunctions,

The obiective of these actions was general date;rence of Qiolations.
The ontcome at trial was publicized in trade journals and often--it is
reported-=by circulars from manufacturers to the set of retailers obligated
under agreements. The stakes of such actions to the manufacturer-plaintiff,
thus, were likely to be substantially greater than the difference in sales
to a retailer-defendant if the injunction were denied. Actions for con-
tempt, of course, are more drastic. The relative infrequency of such
actions over the period may suggest that they were brought where maintenance
of prices on especially important marketing technique of the manufacturer.

Table VII shows that the proportion of plaintiff victories was 8ys-
tematically greater than .5 for the perioi. The rate of success in coa-
tempt actions was greater yet. Contempt is often regarded as following
automatically from the violation of an injunction., We see, however, that
over the period contempt orders were denied in 27 percent of cases. An
explanation for the result is that the rate of success at trial reflects

the differential stakes to the parties.



For the Workshop:

Vi. Conclusion: Future Uses g£ the Model

The model of the paper offers some success in explaining rates of
recovery in various legal contexts., The more important aim of the project,
however, is to create a way to determine the effeét of legal standarde more
generally--that is, to infer the population of disputes--from observations
of litigated cases. We believe the model can be developed to approach
that objective,

The most critical assumptions of the model are of the distributions
both of the population of disputes and of :he me#surement errors of the
parties. The similarity of the simulation results under assumptions of a
normal and uniform distribution are illustrativé. Furthermore, various
combinations of the mean of the population of disputes and of the standard
error of the parties' measurements can yield the proportions of victories
that we have observed. As a consequence, without 2 more firm theoretical
grounding of the assumptions, the theory lacks power.

We are at work, however, at the resolution of some of these ambigui-
ties. Two sources of data are available to us38 from which we may observe
directly the distribution of the population of disputes: first, a census
of claims filed against several individual insurance companies in various
classes of disputes during various recent years; second, reports of all

product liability and malpractice suits filed in the Cook County, Illinois

&4
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civil courts of which the litigated disputes described earlier are a sub-
set.

In addition, it is possible to infer the distribution of the parties'
measuremant errors from several sources. The Cook County, Illinois records
include descriptions of settled disputes (including the terms of settlement)
in some limited classes of cases. Furtnermore, the reports of litigated
cases in the Cook County courts comprise information of the final settlement
offers of the parties prior to the verdict. By comparing these offers to
the eventual verdicts, we can estimate the range of error of the parties as
well as the position of the decision rule relative to specific characteris-
tics of the cases themselves. We should observe sharp differences in these
offers (altnough not in the proportion of plaintiff verdicts), for example,
over periods in which decision standards axg changed. The reliability of
these inferences, of course, remains to be determined.

We describe here--admittedly--projects that are not carefully worked
out employing data that have not yet been carefully analyzed. As a conse-
quence, even the objectives of the study are hignly tentative. It is our
view, however, that a precondition for conclusions about the effects of the
law from studies of decisions is a theory of case selection, As legal
scholarship becomes more empirical and statistical in nature, inferences
based upon presumptions of selection will be increasingly central to find-

ings and to our understanding of the legal system,



APPENDIX

We have previously shown that the probability that a case will go

to court for a given Y is

Y
=+,

(o]
P f , £(z)dz > D 0<D<1
Y

ota

where z) and z, are standardized random variables with common density

f(z). Since

Y Y
-o % !
f £f(z)dz =/ £(z)dz
Y Y '
+ z1 o - 22

and Zys Zos -2y3 and -z, are jdentically distributed, we have:

P(P_ Py > plY) = (P Py > p|-Y)
Hence, the function P(Y): Y- [0,1], which assigns to each Y the

probability of going to court, is symmetric about zero. Further,

P(PP—Pd

P(Pp_Pd >D) < P(Pd<1—D)

> D) < P(P_>D)
= P

1f we choose Y such that

Y
(1-p) = J f(z)dz
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Then by Cheby Chevs inequality, letting Y = max (0,¥) we have

2

P(P_-P, > D|Y) <—2— ¥>7¥
L (¥-1)

02 =

P(p_-P, > D|Y) < -—— y < ¥
P (¥-1)

Hence

P dm < @

=00

(-

which implies P(Y) € L'(M). Hence letting K(o) = / P(Y)dm we can find
-0

an interval (—YO,YO) such that

-

o

K(o)

<1-¢ for any € >0

and an interval (—Yl,Yl) such that for \Y‘ > Yl P(Y) < € for any € > 0.

K(o)
Letting Y* = max(Yl,Yz) we have an interval with both of these properties.

Further since P(Y) depends only on %-we can make this interval as small
as desired by choosing sigma small. That is for any € > 0 and a > é‘ }o
such that

a
J P(Y)dm
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B <1l-¢
o

J P(Y)dm
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Letting G(Y) distribution of litigated cases

H(Y)

distribution of all cases



we have,

g(¥) = h(Y)-P(Y)

Hence
0 P(Y)
_i g(Y) f h(Y) X(0)
. °° P(Y)
S g(¥) f h(Y) X(0)

0

1f h(Y) is continuous at zero then for any £ > 0O there exists a § such

that for |Y| < & , |n(¥) - h(@] < €'. If h(0) ¢ 0 then
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0
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0
where P = J h(Y)dm.
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Taking limits as O * 0 we see

lim P(Y)
00 f h(y) Koy = < h(O) + €'

Similarly,

lim P(Y)
0+ 0 éh( ) oy 2 0@ - €

A-3



0

J g(Y)dm
1? = (o) + €'
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o+0 ) - ¢
Jg(Y)dm
0
since €' was arbitrary this will hold for €' = E4§f§h(0) if h(0) # 0
This yields
0
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0
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